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2023 There are severe conflicts and conflicts in the various principles of the Islamic Republic of
Iran's Constitution. These matters are also seen in the principles related to the judiciary.
December 29, | Principles 36 and 167 of the Constitution are among these. And conflicts and conflicts have
2023 spread from the text of the constitution to other laws. For example, the ambiguity in Article
167 of the Constitution has spread to Article 220 of the Islamic Penal Code approved in 2012.
March 18, 2024 | And this law, which, as a normal law, should contribute to the transparency and elaboration
of the principles of the Constitution. It has suffered from abbreviations and generalizations,
the result of which will be the abandonment and ineffectiveness of Article 167 of the

Negation of the | Constitution in practice.
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Extended Abstract

1. Introduction

In the Constitution of the Islamic Republic of Iran, there are not a few conflicting principles that cause disturbance to
each other in the implementation stage, which shows the necessity of the basic terms in this law. In this article, we
will discuss the conflict and conflict in 2 principles (the thirty-sixth and one hundred and sixty-seventh principles) in
this law. Let them prepare the solution. Article 36 of the Constitution reads as follows: (The order to punish and its
execution must be made only through a competent court and according to the law) and Article 166 of the
aforementioned law says: Courts' rulings It must be substantiated and documented based on the provisions of the law
and the principles on which the verdict was issued, and in principle 167 we read that: The judge is obliged to try to
find the verdict of every lawsuit in the codified laws, and if he does not find it, by citing authentic Islamic sources or
authentic fatwas. , issue the judgment of the case and cannot refuse to process the lawsuit and issue the judgment on
the pretext of silence or defect or abridgement or conflict of the written laws.

2. Theoretical Framework

At a first glance, the interpretation of Article 36, according to the word "punishment” mentioned in it, refers to
criminal matters, and again, with another initial look at Article 166, the word “courts” is general and includes all
judicial authorities and civil and criminal lawsuits. and in addition to these cases, the word law in Article 36 must
refer to codified laws and not valid fatwas. While in Article 167, codified laws and valid fatwas are mentioned. It can
be said that Article 36 has assigned Article 167. In other words, the situation will be such that (the judge is obliged to
try to find the verdict of every lawsuit in the codified laws, except in cases where the sentence of punishment and its
execution should be only through the competent court and according to the law.) or based on a point of view Article
167 also includes criminal lawsuits, because the words judge and lawsuit are absolute and not binding, but it only
includes formal criminal laws and not substantive criminal laws, and perhaps the third theory governing this conflict
is that Article 167 of the Constitution It is only related to the detection of criminal matters, not criminalization and
punishment

3. Methodology

In the various principles of the Constitution of the Islamic Republic of Iran, there are severe conflicts and conflicts,
which can be seen in the principles related to the judiciary, principles 36 and 167 of the Constitution are among them.
And the conflicts and conflicts of the text of the constitution have been challenged by the method of library study.

4. Results & Discussion

The use of the word "law" by this group of writers is such that it indicates that authentic Islamic sources and authentic
fatwas are also considered law in their opinion, and there is no difference between formal and codified laws with
governmental and administrative support and authentic Islamic sources and There is no valid fatwa, which, of course,
most of them do not even have governmental and administrative support. And some scholars consider Article 36 and
Article 167 as the principle of the rule of law and preventing the acts of secrecy, prejudice, and partiality of judges or
other officials, as well as intellectual persuasion. The parties of the lawsuit and the society have considered it
completely rational, ethical based on human, social and customary values of the society. Speaking and writing
beautiful words is the beauty of every speaker and writer, but the lives of people and the preservation of souls and
property are not things that can be done with them. played When the judge does not know what are the authentic
Islamic sources? Or what is a valid fatwa? And from whom and what jurisprudence should it be issued, how can he
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do something rational and religious to find the rule of law. And are the authentic sources of Sunnah, consensus,
intellect? Or jurisprudence books and jurisprudence books at all, are they different from valid fatwas or are they the
same? And are narrative books like Forou Kafi considered valid fatwas? The issue is more ambiguous than to think
about. And that some jurists have expressed different words in their books and even sometimes used the word (Qulan)
in expressing issues and did not give a clear opinion, even though in their previous books they have given fatwas
clearly and in The recent book refuses to state explicitly, does it include a valid fatwa? As some jurisprudence and
legal professors have raised such doubts, and basically it should be known that in most chapters of jurisprudence and
in the definitions of words such as kafir harbi, kafir dhimmi, amputation , embryo donation, brain death, crimes of
limits and their number, marriage and divorce, wills and inheritance, sexual crimes and war crimes..... In the principles
of the constitution, it is too wide to be included only in the constitution, but it has also affected other laws.

5. Conclusions & Suggestions

It seems that it is necessary to remove the ambiguous wording from the constitution in the future amendments, which
is considered a kind of treatment. Also, instead of the judge referring to reliable Islamic sources? And valid fatwa? It
is better to use words such as Jurisprudential Assembly of the Judiciary or Jurisprudential Research Center of the
Judiciary, which officially deals with judicial research matters. Another proposal is the entry of the Guardian Council
of the Constitution to solve the crisis, as in the draft The current Article 167 of the Constitution was replaced by the
word "lawsuit", which was removed in the final text of the legal term. Presenting the Guardian Council's interpretive
theory of Article 167 may be a temporary answer to the existing challenges
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