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This research adopts a comparative-analytical approach to examine the civil liability of
physicians across three domains: legal, jurisprudential (Figh), and judicial. Utilizing a
mixed methodology (library research, analytical, and comparative), it evaluates the
medical liability system through three main axes: (theoretical foundations, litigation
challenges, and pathology of judicial practices). By proposing a hybrid system
emphasizing practical solutions—such as professional liability insurance, a national
compensation fund, and specialized medical courts—the study presents an optimized
model. This model addresses the challenges of Iran's legal system (e.g., the incomplete
integration of Figh and codified law, and inadequate compensation for moral damages)
while leveraging international experiences (e.g., a 40% reduction in litigation costs in
no-fault systems and the efficacy of mixed systems). The research innovates by
introducing a "tiered indigenous liability model” (distinguishing the liability of
physicians, medical institutions, and the state) and designing a "wise enforcement
mechanism™ that integrates the principle of Etlaf (unlawful destruction), Article 1 of
civil liability law, and restorative justice. This forward-looking model proposes a
comprehensive strategy for reforming medical litigation, aligning with Imamiya
jurisprudence (Shiite Islamic law) and global standards.
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Extended Abstract

1. Introduction

Medical errors, as one of the most challenging issues in medical law, have always been a subject of
contention among jurisprudential, legal, and ethical perspectives. This research adopts a comparative-
analytical approach to examine the civil liability of physicians across three domains: legal,
jurisprudential, and judicial. Utilizing a mixed methodology (library research, analytical, and
comparative), it analyzes the medical liability system along three main axes: theoretical foundations,
litigation challenges, and pathology of judicial practice.The primary objective of this study is to
propose an optimal model for the medical liability system in Iran, one that aligns with Imamiyyah
jurisprudence (Shiite Islamic law) and global standards, while establishing a fair balance between
patients' rights and the interests of the healthcare system.

2. Theoretical Framework

Civil liability of physicians in different legal systems is based on three fundamental theories: fault
(negligence), risk, and no-fault liability:

1.Fault Theory (Negligence Theory): A physician’s liability is contingent upon proving three elements: legal
duty, breach of care standards, and causation.

2.Risk Theory: The physician is held liable simply for creating risk during the treatment process unless they
prove that the harm resulted from external factors.

3.No-Fault Liability Theory: Compensation is provided without the need to prove fault, typically through
insurance mechanisms or compensation funds.

In Imamiyyah (Shiite) jurisprudence, a physician’s liability rests on two foundations: contractual (breach of
the treatment contract) and tortious (rules of civil liability, such as itlaf [direct causation] and tasbib [indirect
causation]). The prevailing view among jurists holds physicians liable even in the absence of fault unless they
obtain a release form (bara’ah). In contrast, some reformist jurists condition liability on the presence of fault.

3. Methodology

This research adopts a descriptive-analytical method, utilizing library resources, judicial rulings, and
authoritative international documents. Additionally, it employs a comparative approach to examine the legal
systems of Iran, Common Law, and Civil Law.
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4. Results & Discussion
This study, through an analysis of the challenges in medical civil liability under Iran's legal system and a
comparison with global models, concludes the following :

1. Structural Challenges in Iran’s Legal System :

e Incomplete Integration of Jurisprudence and Codified Law: Theoretical and practical conflicts between
Shiite figh (Islamic jurisprudence) and statutory laws .

¢ Difficulty in Proving Negligence in Medical Malpractice Cases: The heavy burden of proof on patients and
lack of protective legal mechanisms .

¢ Reduced Judicial Efficiency: Lengthy litigation processes and inadequate compensation for non-material
damages (e.g., emotional distress) .

2. Comparative Analysis with Other Legal Systems :

e Fault-Based Systems (e.g., Iranand the U.S.) :
Advantage: Preserves incentives for adherence to professional medical standards .
Challenge: Complexity in proving claims and unequal access to justice .

e No-Fault Systems (e.g., Sweden and New Zealand) :

Advantage: Faster compensation and reduced litigation costs .
Challenge: Potential decline in physicians' motivation to exercise maximum caution .

Conclusion : Achieving a balance between restorative justice (swift compensation) and retributive justice

(professional accountability) requires legal reforms that incorporate the strengths of both fault-based and no-fault
systems .

3. Proposed Solutions :

Hybrid Liability Model: Combining elements of fault, risk, and no-fault liability theories into an integrated
framework .

National Compensation Fund: Establishing a state-backed fund to support patients in no-fault scenarios .

Specialized Medical Courts: Creating tribunals with medical-legal expertise for efficient case resolution .

Expansion of Professional Liability Insurance: Enhancing coverage for medical risks to protect both physicians and
patients .

5. Conclusions & Suggestions
Indigenous Model of Hierarchical Liability: Allocation of liability among physicians, healthcare
institutions, and the government based on the degree of fault and risk assumption.

Restorative Justice: Integration of the *la darar* principle (Islamic jurisprudence) with Article 1 of
Civil Liability (legal framework) to ensure equitable compensation for damages.
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Judicial Policymaking:
v Facilitating patients' access to evidentiary means.

v/ Expanding medical mediation mechanisms to reduce legal disputes.
Research Innovation:

- Proposing a hierarchical liability model distinguishing the responsibilities of physicians, medical
centers, and the state.

- Designing a judicious compensation mechanism based on the integration of Imamiyyah jurisprudence
and positive law.

The optimal medical liability system does not entail the elimination of existing theories but rather their
judicious combination: fault-based liability for individual errors, risk-based liability for high-risk
activities, and no-fault compensation for collective harm. This model can mitigate existing tensions and
strengthen public trust in both the healthcare system and the judicial process.
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